
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
 

 

In the Matter of 

 

Accelerating Wireless Broadband Deployment 

by Removing Barriers to Infrastructure 

Investment 

 

 FCC 17-38 

 

 

 

WT Docket No. 17-79 

 

 

 
 

 
COMMENTS OF FAIRFAX COUNTY, VIRGINIA 

 
Edward L. Long Jr. 
County Executive 
12000 Government Center Parkway, Suite 552 
Fairfax, VA 22035 
 
Fred Selden, Director 
Fairfax County Department of Planning and 
Zoning 
12055 Government Center Parkway, Suite 755 
Fairfax, Virginia 22035 
 
June 15, 2017 

 Elizabeth D. Teare, County Attorney 
T. David Stoner, Deputy County Attorney 
Laura S. Gori, Senior Assistant  
   County Attorney 
Office of the County Attorney 
Fairfax County Virginia 
12000 Government Center Parkway, Suite 549 
Fairfax, VA 22035 
703-324-2421 

 



 
SUMMARY  

 
 A fundamental principle of economics instructs that people respond to incentives. One 

economist has suggested that the entire field of economics could be summarized as “People 

respond to incentives. The rest is commentary.”1 Rather than unleash this principle on industry—

where targeted incentives could truly accelerate deployment2—the Commission proposes to 

impose more rules and (supposed) remedies on local governments. 

 This approach would be ineffective and tone deaf. The threat of a “deemed approved” 

remedy provides no inducement to act when localities are already stretched to the limit of staff 

time and resources. Instead of responding to localities’ real constraints, the Commission also 

hints at imposing limits on fees for review of applications. Taken as a whole, the Commission’s 

strategy seems intended to force local governments to rubber-stamp wireless facility siting 

applications—a result Congress never intended when it preserved local zoning authority in 

Section 332(c)(7) of the Telecommunications Act of 1996.3 

 Even more troubling, the Commission proposes further rulemaking when it has already 

reached the limit of its authority under Section 332. Congress plainly created a judicial remedy 

for alleged violations of Section 332(c)(7), leaving no ambiguity for the Commission to resolve. 

Creating an alternative remedy—whether characterized as “deemed approved,” an irrebuttable 

presumption, or a “lapse of authority”—would amount to ultra vires legislation by the 

                                                 
1  See N. GREGORY MANKIW, PRINCIPLES OF ECONOMICS 7-8 (7th ed. 2015) (defining an 

incentive as “something (such as the prospect of a punishment or reward) that induces a person 
to act”). 

2 As discussed below, these incentives might include a “deemed denied” remedy for 
deficient applications that are not timely completed or increased fees to allow localities to hire 
more reviewers. See infra at 9. 

3 47 U.S.C. § 332(c)(7)(A). 
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Commission. It would also intrude on the primacy of the courts. Congress entrusted courts to 

adjudicate disputes under Section 332 and they have capably done so for the past 20 years. 

 The Commission should also refrain from rulemaking because state and local 

governments are already removing unnecessary impediments to wireless broadband 

infrastructure deployment. The Virginia General Assembly adopted new legislation that takes 

effect statewide on July 1, 2017, to streamline an administrative zoning approval process for 

small cell facilities. Fairfax County expects to begin issuing small cell zoning permits almost 

immediately. The County already has a strong record of approvals, demonstrating its support for 

wireless infrastructure deployment, and the administrative small cell zoning permit will further 

streamline the process. 

 Because state and local governments are already proactively facilitating wireless 

infrastructure deployment, the Commission need not intrude on the courts or the states with 

further rulemaking at this time. If the Commission nevertheless takes some action, it should give 

attention to creative and flexible approaches that focus on industry’s role in accelerating 

deployment. 
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COMMENTS OF FAIRFAX COUNTY, VIRGINIA 
 

Fairfax County asks the Commission to refrain from any rulemaking at this time, because 

the Commission has already reached the limits of its authority under 47 U.S.C. § 332(c)(7).4 If 

the Commission does issue rules, Fairfax County asks that it exempt Virginia and other states 

that have already adopted small cell regulations facilitating next-generation wireless deployment. 

The County also asks the Commission to refrain from revisiting its 2009 Declaratory Ruling5 and 

its October 21, 2014, Report and Order6 that established timeframes for the processing of 

wireless tower and antenna siting requests.  

I. Fairfax County and the Virginia General Assembly have a record of removing 
unnecessary impediments to wireless applications.  

The record does not support the notion that further federal regulation is needed. On the 

contrary, local communities are already handling the flood of new wireless applications on a 

reasonable basis, and state laws already establish sufficient protections for the wireless industry. 

A. Fairfax County supports prompt deployment.  

Fairfax County’s strong record of approvals reflects its support for smart wireline and 

wireless broadband deployment. From 2010 to 2016, Fairfax County received over 650 wireless 

                                                 
4 See Comments of the Virginia Joint Commenters (“Virginia Joint Comments”), filed on 

March 8, 2017, and attached as Exhibit 1, at 26-27; see also City of Arlington v. FCC, 668 F.3d 
229, 250 (5th Cir. 2012) (upholding the Commission’s authority to interpret existing 
requirements of § 332(c)(7)(B), but noting that the agency had no power to impose additional 
limits on local authority). 

5 See 2009 Declaratory Ruling, 24 FCC Rcd. 13994 (2009), recons. denied, 25 FCC Rcd. 
11157 (2010), aff’d sub nom. City of Arlington, Texas, 668 F.3d 229, aff’d 133 S. Ct. 1863 
(2013). 

6 In re Acceleration of Broadband Deployment by Improving Wireless Facilities Siting 
Policies, Report and Order, FCC 14-153, Oct. 21, 2014, WT Docket No. 13-238, 29 FCC Rcd. 
12,842, 80 Fed. Reg. 1238 (Jan. 8, 2015). 
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telecommunications applications and denied only 4 of them.7 In Fiscal Year 2016, the County 

received and approved 115 applications under the Spectrum Act.8 The County has also exercised 

flexibility in response to industry requests. Last year, for example, the County accepted, 

reviewed, and approved 80 DAS nodes in 3 batched applications containing 25, 32, and 23 

nodes.9  

B. Virginia Code § 15.2-2232 review incorporates fixed deadlines.  

In Fairfax County, land use review of telecommunication facilities is governed by state 

law and the Fairfax County Zoning Ordinance.10 Virginia Code § 15.2-2232 ensures that the 

location, character, and extent of certain public features—such as streets, parks, and utilities, 

including telecommunications facilities—occurs within the framework of a comprehensive plan. 

Fairfax County’s Comprehensive Plan is a long-term planning guide that represents the 

culmination of community land use review and analysis.11 Applications involving features that 

fall under § 15.2-2232 are reviewed to determine whether they comport with the Comprehensive 

Plan—a process generally referred to as “2232 review.”  

All telecommunications facilities, other than applications that fall under the Spectrum 

Act, currently undergo 2232 review in Fairfax County.12 As detailed below, first-time, 

                                                 
7 See Declaration of Chris Caperton ¶ 8, attached to Fairfax County’s Reply Comments 

filed with the Commission on April 7, 2017, and attached here as Exhibit 2. 

8 See Second Caperton Decl. ¶ 3, attached as Exhibit 3. 

9 See Ex. 2, Caperton Decl. ¶ 12. 

10 For a detailed discussion of this land use review process, see Virginia Joint Comments 
at 9-15. 

11 Fairfax County Comprehensive Plan, 
http://www.fairfaxcounty.gov/dpz/comprehensiveplan/. 

12 After July 1, 2017, small cell facilities will be approved by an administrative zoning 
permit, rather than being subject to 2232 review. See infra at 5 regarding Senate Bill 1282. 
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standalone facilities, such as monopoles, must undergo 2232 review with a public hearing, 

because the feature is not yet shown on the Comprehensive Plan. Such a hearing ensures that the 

most directly affected persons have a chance to make known any specific concerns or issues 

created by the application. 

Virginia Code § 15.2-2232(F) imposes strict and expedited time limits on the review of 

applications for new telecommunication facilities. The statute requires a Planning Commission to 

act on such an application within 90 days after it is submitted, unless the applicant agrees to an 

extension of time or the local governing body authorizes an extension of time, not to exceed 60 

additional days. If the Planning Commission fails to act within these time limits, the application 

is deemed approved. Va. Code § 15.2-2232(F).  

While the deadlines imposed under Va. Code § 15.2-2232 require expedited review, they 

are still reasonable enough to accommodate staff investigation and public hearings, if necessary. 

Once an application is submitted, County staff reviews it, identifies deficiencies, and coordinates 

with the applicant to bring the application into compliance with all applicable laws. Applications 

involving new monopoles require sufficient staff time to investigate potential impacts and site 

alternatives, prepare a staff report, and advertise and participate in public hearings.13 Public 

hearings must be advertised once a week for two weeks, and the ads may not run less than 5 days 

or more than 21 days before the hearing.14 Because of these advertising requirements, which 

apply to all such land use applications that require a public hearing, the time allotted to staff to 

process applications is already compressed to the maximum extent possible.  

                                                 
13 Applications for features that are not already shown on the adopted Comprehensive 

Plan, typically new monopoles and towers, require a public hearing before the Planning 
Commission pursuant to Va. Code § 15.2-2232(A). 

14 Va. Code § 15.2-2204(A). 
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Collocations on structures that are not already developed with wireless facilities (or that 

involve substantial modifications outside the Spectrum Act) are reviewed by the Planning 

Commission for decision, typically without a public hearing, as to whether the proposed facility 

is a “feature shown” on the Comprehensive Plan. The Planning Commission completes its 

review in compliance within the 90-day shot clock that applies to collocations. These 

applications still involve staff time in reviewing them and preparing them for Planning 

Commission decision. Finally, applications involving an eligible facilities request for 

modification to an existing tower or base station that would not substantially change its physical 

dimensions are timely reviewed and approved under the Spectrum Act.15 

C. Fairfax County has reduced tension and facilitated deployment.  

To reduce tension between deployment and public interest, Fairfax County’s Department 

of Planning and Zoning encourages applicants to seek the input of the Planning Commissioner 

and the community. This process gives applicants an opportunity to explain the reasons for the 

installation, proposed design, and impacts. It gives the public the chance—before any public 

hearing—to provide constructive feedback. The result is often a better planned and designed 

project with community understanding, if not endorsement.16 

In the County, the Commission’s 2014 Infrastructure Order, establishing timeframes for 

decisions under the Spectrum Act, has been successful. The County has thousands of approved 

                                                 
15 47 U.S.C. § 1455 (“Section 6409 of the Spectrum Act”). 

16 This process provides an example of “steps the industry can take outside the formal 
application review process that may facilitate or streamline such review,” and an example of 
steps that have been effective in “resolving tensions among competing priorities of network 
deployment and other public interest goals.” Accelerating Wireless Broadband Deployment by 
Removing Barriers to Infrastructure Investment, WT Docket No. 17-79, Notice of Proposed 
Rulemaking and Notice of Inquiry, FCC 17-38 ¶ 6-7 (April 21, 2017) (“NPRM/NOI”). 
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sites (base stations and towers), and the ability to approve facility upgrades through 

administrative action has saved staff time. The limited scope of the Order—relating only to base 

stations that have undergone an original zoning review—balances local zoning with industry 

interests.17 

D. Virginia legislation will facilitate next-generation wireless.  

The Virginia General Assembly has already updated the permissible regulatory 

framework in response to the demands of next-generation wireless.18 Senate Bill 1282,19 adopted 

this year and effective July 1, 2017, facilitates network infrastructure deployment by requiring a 

uniform process for administrative zoning review of small cell facilities. 20 The bill also requires 

the Virginia Department of Transportation to allow access to its rights-of-way for installation of 

small cells on existing structures, and it authorizes localities to issue a permit granting access to 

locally-managed rights-of-way for installation of small cells on existing structures.21 Thus, any 

“regulatory barriers” have already been removed in Virginia. 

Fairfax County has already started to implement SB 1282 and expects to have a new 

administrative zoning permit process in place by July 1, when the legislation takes effect as new 

Virginia Code § 15.2-2316.4.22 Thus, any further efforts to accelerate deployment should be 

directed to the other half of the picture: encouraging industry cooperation in the review process.  

                                                 
17 See NPRM/NOI at ¶ 6. 

18 Virginia Joint Comments at 6. 

19 See 2017 Va. Acts ch. 835. 

20 Virginia Joint Comments at 6. 

21 Id. 

22 Similar laws have passed, or are under consideration, in other states. See, e.g., 
LegiScan’s state-by-state map at https://legiscan.com/maps/2bs4tzsa (accessed 6/8/2017). 
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II. The Commission should focus on industry’s role in streamlining the review process.  

A. Industry should be a partner, not an adversary, in streamlining deployment.  

The Commission should ask whether there is still a real problem with wireless broadband 

deployment. If so, what is causing it? 

Instead of such thoughtful inquiry, the Commission’s rush to propose well-worn 

solutions—e.g., a “deemed approved” remedy—does not reflect any empirical evidence showing 

that this remedy will solve the problem. In fact, if there is any problem on the state or local end, 

it is the limitations on staff time and resources, which the Commission does not propose to 

address. Imposing ever stricter deadlines and harsher penalties, while limiting fees that localities 

may collect (fees that might otherwise allow localities to hire additional review staff), will only 

exacerbate the problem.23 A more effective solution would be to require greater industry buy-in: 

requiring applicants to submit complete applications, remedy deficiencies in a timely fashion, 

and pay fairly for review of permit applications.  

Fairfax County is an example of an industry and locality partnering to improve results. 

Here, the development community worked closely with the County to speed up review and 

processing of site plans and permits, while the County sought to enhance its economic growth 

and success. To achieve both of these goals, the Board of Supervisors created a program known 

as “Fairfax First,” made up of several strategies. One such strategy, the “Booster Shot,” involved 

                                                 
23 The NPRM/NOI ignores these burdens; it appears to assume that local governments 

have unlimited resources and that any limitations on processing speed are a result of culpable 
foot-dragging. For example, while the Initial Regulatory Flexibility Analysis (IRFA) appended 
to the NPRM/NOI acknowledges that “small governmental jurisdictions” are among the entities 
protected by the Regulatory Flexibility Act, it asserts that federal regulation will reduce 
regulatory costs for applicants, but merely requests comment on the economic impact on small 
communities. IRFA at ¶¶ 4, 33, 36, 38. Shot clocks, by definition, require more work in a shorter 
time and thus impose economic burdens on already-struggling localities. 
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raising land development fees by 20%, with the support of the development community. It 

resulted in the following outcomes: (1) 28 positions added County-wide; (2) funding for a 

comprehensive assessment by a consulting team; and (3) an expedited development plan/permit 

review process.24 As this program illustrates, localities and industry can make greater strides 

working together than working at cross purposes. 

B. Industry should be required to submit timely and complete applications.  

County staff has found that applicants often submit incomplete or inaccurate applications. 

Applications frequently fail to accurately depict the number and diameter of proposed antennas 

or describes the proposed location of the facility only in general terms, without the precise 

location or size of the proposed facility and the number, location, and size of the proposed 

antennas.25 Without this key information, it is impossible to engage in meaningful review of a 

zoning application. 

In addition, applicants do not always timely answer staff’s requests to correct 

deficiencies.26 Drawings are often re-submitted with the same errors and omissions. In other 

words, until the wireless carrier has fully formed its proposal and committed to pursuing it, 

submitting an application is premature. County staff cannot do the work for the carrier.27  

                                                 
24 See Fairfax First Update materials from the Board of Supervisors’ Development 

Process Committee meeting on February 7, 2017, http://www.fairfaxcounty.gov/bosclerk/board-
committees/meetings/2017/feb7-development-fairfax-first.pdf. 

25 See Ex. 3, Caperton Decl. ¶ 4. 

26 Id. 

27 For a similar example, see comments filed in docket 17-79 by the Missouri State 
Historic Preservation Office, available at 
https://ecfsapi.fcc.gov/file/10602261731475/Microsoft%20Word%20-
%20MO%20SHPO%20Comments%20FCC%20removing%20barriers%20to%20infrastructure%
20investment.docx.pdf. 
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As these problems illustrate, the incentives in the system proposed in the NPRM/NOI are 

all wrong. If industry wants its applications reviewed quickly, it should be a partner in that 

exercise, willing to pay a fair price to make that happen. Industry knows that localities must 

comply with strict deadlines to review applications.28 That incentivizes applicants to submit 

incomplete or sloppy applications, because the entire burden of complying with deadlines rests 

on the localities.29 

Further, the willingness of the wireless industry to cut corners is vividly demonstrated by 

Sprint’s memorandum instructing its contractors not to comply with local requirements.30 The 

unlawful Sprint venture also provides empirical evidence that even complete evasion of 

regulatory requirements did not significantly speed up deployment—which means the 

Commission’s proposed preemption of local requirements in the NPRM/NOI would likely also 

be ineffective. 

Rewarding applicants’ errors and omissions with a “deemed approved” remedy would 

simply encourage providers to submit incomplete applications and take advantage of the limited 

and administratively burdensome tolling provisions authorized by the Commission’s 2014 

Wireless Siting Order. It would also preclude localities from getting the information needed to 

make an informed zoning decision, culminating in a “gotcha” moment where the local 

government is deemed to have approved the application based on the expiration of an arbitrary 

clock. Such a counterproductive outcome would all but eliminate local zoning authority over 

                                                 
28 Virginia Joint Comments at 31. 

29 Id. 

30 See Exhibit 4, April 25, 2017, Sprint e-mail regarding DO Deployment Alert: Mini 
Macro Trial (illustrating wireless companies’ deliberate evasion of zoning review in some cases). 
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telecommunications facilities in direct violation of the Congressional preservation of such 

authority in the Telecommunications Act.  

C. Innovative approaches the Commission can consider.  

To recalibrate this incentive system, the Commission could implement a “deemed 

denied” rule if providers fail to correct deficient applications within a reasonable time after 

receiving notice of deficiencies. Further, any applicable shot clock should be tolled whenever an 

applicant fails to provide requested information by the local community’s deadlines. This should 

be true regardless of whether the information was part of the locality’s request within the first 30 

days: the ongoing work of analyzing an applications and working with the applicant can cause 

new questions to arise, especially if the applicant submits new information.  

Industry could also streamline efforts by bundling only related applications. In a county 

of 400 square miles, there are material differences between different areas. Staff can improve 

efficiencies and reduce review time by reviewing groups of similar applications, but this 

advantage is lacking if the grouped applications are unrelated. 

The Commission could turn its attention to potential infrastructure partners, such as 

utility companies, whose phone and light poles industry seeks to use. It would be ironic if the 

Commission were to issue rules focused on localities, only to find the lead times unchanged, due 

to the same problem that has existed all along: providers must get permission from 

structure/utility pole owners who do not necessarily share their interest in collocation.  

The Commission should also take steps to ensure that the regulatory benefits it confers on 

providers actually produce results. For example, to invoke any Commission-imposed deadlines, 

the applicant could be required to show that previous applications under the same federal rules 

actually accelerated deployment. Similarly, the Commission could require such an applicant to 

complete construction and put the proposed facilities into service by a given date or be barred 
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from future use of the federal deadlines. Or, conversely, a locality could have the right to cite an 

applicant’s previous failure to meet application-related deadlines as a defense against the 

applicant’s claim under the federal rules. 

Another way of ensuring that some genuine benefits result from the proposed regulatory 

favors could be to condition any use of the federal rules against localities on the elimination of 

the data caps imposed on subscribers by the providers that use the facilities. The point of the 

carriers’ vast expansion of antenna sites, after all, is supposed to be to reduce or eliminate the 

alleged capacity deficiencies that carriers claim as justification for the caps. 

What is essential is that any new federal regulations must guarantee the beneficial effects 

for which the NPRM/NOI proposes to supersede local self-governance. To grant new regulatory 

favors without such assurance is simply to buy a pig in a poke. 

In suggesting such innovative approaches, the County is not taking the position that the 

proposals of the NPRM/NOI are reasonable, much less that the Commission has legal authority 

to impose the proposed regulations. We stated at the outset that the Commission should not adopt 

new rules in this proceeding at all. Rather, we simply seek to show that, if the Commission were 

authorized to adopt such rules, it should give attention to creative and flexible approaches. 

III. The Commission should not impose a “deemed approved” remedy.  

The NPRM/NOI implies a contradictory proposition: “current shot clock rules are not 

working, and therefore, the Commission must impose more shot clock rules.”31 More rules of 

this nature don’t fix the fundamental problems with a “deemed approved” remedy. The approach 

fails to account for the size of a community, the volume of applications, how many applications 

are bundled, and the extent to which those bundled applications include sites from various areas 

                                                 
31 Virginia Joint Comments at 30.  
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of the jurisdiction. Fairfax County, for example, has a population of over 1.1 million people—

larger than eight states and the District of Columbia—and covers 400 square miles. The County 

processes hundreds of applications per year for telecommunications facilities, among many other 

applications for other types of facilities. Nevertheless, under the shot clock deadlines, every 

telecommunications application in Fairfax must be analyzed within the same time frame as one 

for a small town in Iowa. 

In March 2014, Fairfax County submitted comments to the Commission showing that 

industry had failed to identify any widespread or systemic delays in the processing of eligible 

facilities requests or other telecommunications applications. Industry could not even begin to 

make the case that local and state governments unnecessarily delay decision on such 

applications. On the contrary, despite the number and variety of wireless applications increasing 

every year, Fairfax County has never missed a deadline. But that timeliness has sometimes taken 

considerable effort and good fortune, without which even the County’s best intentions could 

have been frustrated by circumstances beyond its control. 

It’s hard to imagine that the threat of a lawsuit is not incentive enough for localities to 

comply with shot clock deadlines. But even if some isolated locality occasionally misses a 

deadline, that can’t give the Commission authority it doesn’t already have to create a “deemed 

approved” remedy. 

A. Federal law has already established the remedy for alleged violations of 
§ 332(c)(7).  

Congress expressly preserved state and local zoning authority over the siting of 

telecommunications facilities in § 332(c)(7) of the Telecommunications Act of 1996 (“the Act”), 

subject only to the express restrictions and requirements in the Act. Congress did not impose on 

local governments special time limits for processing approvals that place a telecommunications 
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carrier in a superior position to those of all other zoning applicants. Rather, the Act was directed 

at ensuring that telecommunications facilities are treated in the same manner as all other 

facilities and at preventing a local government from effectively prohibiting the provision of 

wireless services.  

Congress has already created the remedy for an alleged violation of these provisions. 

Section 332(c)(7)(B)(ii) expressly states that any person aggrieved by any state or local 

government’s final action or failure to act “may, within 30 days after such action or failure to act, 

commence an action in a court of competent jurisdiction.”32 This unambiguous provision leaves 

no room for the Commission to encroach on the authority of the courts. Thus, the Commission is 

overreaching if it presumes that it has any authority to create a “deemed approved” remedy.33 

The United States Supreme Court has held that § 332(c)(7) of the Act explicitly creates a judicial 

remedy and from this it can be inferred that Congress intended to exclude all other alternative 

remedies.34 

Because Congress has already provided an exclusive remedy for any failure by a local 

government to act, the Commission lacks the legal authority to create its own remedies, either 

through deeming an application automatically approved or by establishing an irrebuttable 

presumption. If Congress had wanted to impose such a draconian remedy on the localities its 

members represent, it would have done so. It is not within the Commission’s authority to make 

that leap. 

                                                 
32 47 U.S.C. 332(c)(7)(B)(ii). 

33 City of Arlington, Texas, 668 F.3d at 236 (referencing the Commission’s conclusion, in 
its 2009 Declaratory Ruling, that § 332(c)(7)(B)(v) indicates Congress’s “intent that courts 
should have the responsibility to fashion case-specific remedies” and rejecting a “deemed 
granted” remedy on that basis). 

34 City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 121 (2005). 
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Further, in directing zoning authorities to “act on any request for authorization to place, 

construct, or modify personal wireless service facilities within a reasonable period of time after 

the request is duly filed,” the Act explicitly directs that reasonableness be measured by “taking 

into account the nature and scope of such request.” 47 U.S.C. § 332(c)(7)(B)(ii) (emphasis 

added). The legislative history of this section emphasizes that point: 

Under subsection (c)(7)(B)(ii), decisions are to be rendered in a reasonable 
period of time, taking into account the nature and scope of each request. If a 
request for placement of a personal wireless service facility involves a zoning 
variance or a public hearing or comment process, the time period for 
rendering a decision will be the usual period under such circumstances. It is 
not the intent of this provision to give preferential treatment to the personal 
wireless service industry in the processing of requests, or to subject their 
requests to any but the generally applicable time frames for zoning decision.35 

Congress explicitly rejected the sort of blunt instrument that a “deemed approved” approach 

represents. 

B. The Commission has already admitted that applications should not be 
deemed approved.  

In its 2009 Declaratory Ruling, the Commission expressly rejected the industry’s request 

for a “deemed approved” provision, which would hold that applications not acted on within the 

presumptive timeframes would be “deemed approved.”36 Specifically, the Commission explicitly 

stated: 

We reject the Petitioner’s proposals that we go farther and either deem an 
application granted when a State or local government has failed to act within a 
defined timeframe or adopt a presumption that the court should issue an 
injunction granted the application. Section 332(c)(7)(B)(v) states that when a 
failure to act has occurred, aggrieved parties should file with a court of 
competent jurisdiction within 30 days and that “[t]he court will hear and 
decide such action on an expedited basis.”37  

                                                 
35 H.R. Conf. Rep. No.104-458, at 208 (emphasis added). 

36 See 2009 Declaratory Ruling (“Decl. Ruling”), 24 FCC Rcd. 13994 ¶ 39. 

37 Decl. Ruling ¶ 39. 
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Because Congress has already determined that disputes arising under the Act should be decided 

by the courts—and the Commission has conceded as much—the Commission lacks authority to 

modify the statutory provision by adopting a “deemed approved” remedy for applications that 

are decided outside the timeframes the Commission presumes reasonable.  

As the Commission noted in the Declaratory Ruling, “the case law does not establish that 

an injunction granting the application is always or presumptively appropriate when a ‘failure to 

act’ occurs.”38 Courts examine the particular facts in a case before determining what remedy is 

appropriate for any failure to timely act on an application for a personal wireless facility.39 That 

analysis obviously could not occur if the application were deemed approved. Nor is this a trivial 

problem. In some cases, courts have found that a delay beyond statutorily mandated timeframes 

was entirely defensible.40 Even the Commission stated that it is “important for courts to consider 

the specific facts of individual applications and adopt remedies based on those facts.”41  

Notwithstanding the Commission’s prior pronouncements, it once again appears to be 

prepared to deem applications approved if a locality doesn’t comply with presumptive federal 

time frames—regardless of the cause of the delay. For the same reasons the Commission 

articulated in its own 2009 Declaratory Ruling, it should reject such a crude “remedy.” 

Congress has explicitly stated that disputes under the Act must be resolved by the courts, 

on an expedited basis after a review of all of the facts of a particular case. Imposing a “deemed 

                                                 
38 Decl. Ruling, ¶ 39. 

39 Id. 

40 See, e.g., New York SMSA Ltd. P’ship v. Town of Riverhead Town Bd., 118 F. Supp. 2d 
333, 341 (E.D.N.Y. 2000); Sprint Spectrum, L.P. v. Zoning Hearing Bd. of Williston Twp., 43 F. 
Supp. 2d 534, 539 (E.D. Pa. 1999). 

41 Decl. Ruling, ¶ 39. 
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approved” standard would run afoul of this explicit Congressional direction and constitute action 

outside the Commission’s statutorily defined authority. 

1. The Commission cannot expand its authority to fashion a remedy by 
creating an “irrebuttable presumption” or a “lapse of authority.”  

The imposition of fixed deadlines for consideration of telecommunications facility 

applications flies in the face of 332(c)(7)(B)(ii), which states that the amount of time allowed for 

acting on a telecommunications facility siting application must necessarily take “into account the 

nature and scope of such request.” The Commission asserts that it would exercise the power to 

review the “nature and scope of request” in creating an irrebuttable presumption.42 That 

assertion, however, is incoherent. A blanket remedy created before a request is even filed, based 

on a federal prejudice about which party is to blame, cannot take into account the particulars of 

any request. The only reason for such a proposal is that the Commission knows it lacks authority 

to impose a “deemed approved” remedy. An irrebuttable presumption would have the same 

effect, but in some ways would be even worse, because a locality would still be subjected to the 

time and expense of litigation without the chance to mount a genuine defense.  

The Commission has also asked whether it may deprive localities of authority if they fail 

to act within the presumptive timeframes, by calling such inaction a “lapse of authority.” There 

is no suggestion in the statute that local authority somehow lapses or is lost simply because a 

federally created deadline passes. 

And even if local authority did somehow lapse if the locality failed to act within the 

Commission’s presumptive timeframes, the Act does not then give the Commission any greater 

authority. The remedy remains the same as in any other circumstance under § 332(c)(7): 

                                                 
42 See NPRM/NOI at ¶ 12. 
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petitioning a court for relief. An applicant can argue for a court to find that the local authority 

lapsed and the application should be deemed approved, but that is not for the Commission to 

determine through a general rulemaking process. Characterizing this remedy as a “lapse of 

authority” is just another name for the same old ultra vires idea. 

The NPRM/NOI goes to considerable lengths to impose the Commission’s presumptions 

on the entire universe of local government actions. That fact adds to the County’s concern that 

the Commission’s majority has already made up its mind on these issues and is not open to 

contrary evidence. Evidence to that effect can be found in the Commission’s decision not to wait 

for reply comments in the closely related Mobilitie proceeding before deciding on proposed rules 

in this proposal.43  

Moreover, the Commission has already established a “Broadband Deployment Advisory 

Committee” (BDAC), fully controlled by and with voting membership largely composed of 

supporters of industry positions. Of this effort the Chairman said: “One important part of this 

work, which I previewed last fall, is to develop model codes for state and municipal 

governments.”44 In other words, even before the Commission receives any comments in this 

present proceeding, it has already assigned a group to define what a local ordinance should look 

like—a group composed not of local zoning experts, but of those seeking heavier federal 

regulation of local communities. Apparently, the Chairman already knows where this proceeding 

is going, regardless of what comments may be filed. 

                                                 
43 The NPRM/NOI was circulated in completed draft form on March 30, 2017. The 

deadline for reply comments in the Mobilitie proceeding was April 7, 2017. 

44 Remarks of FCC Chairman Ajit Pai at the First Meeting of the Federal 
Communications Commission’s Broadband Deployment Advisory Committee, April 21, 2017, 
available at http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db0421/DOC-
344513A1.pdf. 
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This rush to judgment is even more striking because it ventures into areas beyond the 

Commission’s expertise. The Commission is not staffed with zoning experts. On the contrary, as 

Commissioner O’Rielly said of localities about state and local privacy rules, “They don’t know 

the scope of what they’re doing because it’s not something that they’ve had to do before.”45 Yet 

the Commission is prepared to prescribe “guidance” for local communities on wholly local 

zoning matters.46 On such matters the Commission has no established expertise and cannot 

logically claim a right to judicial deference. 

2. Section 253(a) does not augment the Commission’s rulemaking 
authority.  

The Supreme Court has held that when Congress draws a “clear line” in defining an 

agency’s authority, the agency cannot go beyond that line.47 By expressly excluding § 253(c) 

from the Commission’s preemptive authority, Section 253(d) draws such a line.48 The 

Commission may determine, on a case-by-case basis, whether a local requirement amounts to a 

prohibition on service under § 253(a); however, its general authority to construe the statute does 

not include § 253(a), because it cannot identify a general class of local requirements that could 

universally be considered a prohibition.49 

IV. The Commission has already ruled on what it deems a reasonable period of time to 
Act and it should refrain from muddying the waters.    

The Commission’s request for comments about “harmonizing”—a euphemism for 

reducing by 30 days—the “reasonable time” for non-Spectrum Act collocation review reveals the 

                                                 
45 Communications Daily, May 9, 2017, at 11, quoting Commissioner O’Rielly’s speech 

at a seminar of the Federal Communications Bar Association, May 6, 2017. 

46 NPRM/NOI at ¶ 92. 

47 City of Arlington, Texas v. FCC, 133 S. Ct. 1863, 1874 (2013). 

48 Virginia Joint Comments at 41-42. 

49 Virginia Joint Comments at iii. 41. 
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one-sidedness of the Commission’s solicitation. The reason Spectrum Act review is subject to a 

compressed schedule is that the proposed facilities must be limited in size and scope and the base 

station or tower on which they are located has already been subjected to an initial zoning 

process. That would not necessarily be the case for non-Spectrum Act collocations. Because the 

two types of collocation differ in those crucial respects, there is no justification for reducing the 

review deadline for non-Spectrum Act collocations.  

Even more troubling, the Commission not only proposes to reduce localities’ time to 

review, but it simultaneously proposes to deem an application approved if the review does not 

occur within that reduced time. The Commission has also signaled to localities that fees for 

wireless siting reviews are being closely scrutinized. Considering these proposals as a whole, it 

appears that the Commission is intent on toppling the delicate balance Congress struck in 

§ 332(c)(7). 

Here, again, the Commission proposes to duplicate the actions of the states. In Virginia, 

the General Assembly has already capped fees for small cell facilities at the extremely low rate 

of $100 for the first five bundled applications and $50 for each additional application. These low 

fees have so little relation to the real staff time and costs involved in conducting an adequate 

review that a locality cannot economically undertake to review applications at all, but merely 

rubber-stamp them. The NPRM/NOI seems to be thinking along the same lines. 

The Virginia General Assembly has also imposed additional deadlines on localities for 

reviewing small cell facility applications to be installed on existing structures. These 

applications, which could include up to 35 unique permit requests, must be reviewed within 60 

days, unless the locality requests an additional 30 days for review.50 The locality must also 

                                                 
50 See 2017 Va. Acts ch. 835. 
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provide notice of any application deficiencies within 10 days of filing or the application will be 

deemed complete. On top of these deadlines, Virginia localities must, of course, also comply 

with the Commission’s deadlines for Spectrum Act review and the shot clock deadlines for first-

time applications.  

 Imposing additional deadlines for other specifically defined classes of deployments will 

only add to the administrative burdens on staff. Further, the more specific the deadlines, the 

greater the potential for confusion. For example, if there are separate deadlines for review of 

DAS facilities and for review of facilities in residential districts, which deadline governs if an 

application proposes DAS facilities in a residential district? If the proposed DAS facilities also 

meet the size parameters of small-cell facilities in Virginia, staff must wrestle with the additional 

complication of determining whether the Commission’s DAS deadlines trump Virginia’s small-

cell deadlines. By creating unnecessary confusion, the Commission’s proposals would only add 

more delay and more friction to the review process.  

V. The Commission should avoid intruding on the primacy of the courts.51  

The NPRM/NOI raises again the notion that the phrase “[p]rohibit or have the effect of 

prohibiting” could be read to mean “materially inhibits or limits the ability of any competitor or 

potential competitor to compete in a fair and balanced legal and regulatory environment.”52 As 

the County has observed, that is simply not what the words of the statute mean.53 The 

                                                 
51 Virginia Joint Comments at 47. 

52 NPRM/NOI at ¶ 90. 

53 Fairfax County Reply Comments at 7. 



 
20 

NPRM/NOI also seeks comment on whether it should take any action to “resolve” issues of 

statutory interpretation of this phrase under §§ 253(a) and 332(c)(7). 

A. Whether a state or local government has prohibited the provision of service 
is a fact-based inquiry for the courts.       

 
The “prohibition on service” provision in § 332(c)(7) provides that “the regulation of the 

placement, construction, and modification of personal wireless facilities by any state or local 

government or instrumentality thereof. . . shall not prohibit or have the effect of prohibiting the 

provision of personal wireless services.” The question of whether a particular requirement 

constitutes a prohibition on the provision of service is fundamentally a fact-based determination 

that can only be handled effectively by individual adjudication.54 Indeed, courts have more than 

20 years of experience interpreting this phrase and do not require assistance from the 

Commission in performing their judicial function.55 

Although some Circuits have interpreted the phrase differently, there is no need for the 

Commission to step in and regulate a matter that courts are very capably handling.56 On the 

contrary, it’s up to the Supreme Court to resolve any differences in approach among the Circuits, if it 

is so inclined, and not up to the Commission.  

Likewise, § 253(a) of the Act is limited in scope to state and local government laws and 

regulations that actually or effectively prohibit an entity from providing telecommunications 

services. Under the standard analytical framework for § 253 cases, a “plaintiff suing a 

municipality under § 253(a) must show actual or effective prohibition, rather than the mere 

                                                 
54 Virginia Joint Comments at 33. 

55 Virginia Joint Comments at 31. 

56 Virginia Joint Comments at 32. 
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possibility of a prohibition.”57 No proper reading of the plain language of § 253 should result in a 

“preemption of regulations which might, or may at some point in the future, actually or 

effectively prohibit services.”58 Moreover, as the Virginia Joint Commenters have stated: 

In the end, Congress meant for the Commission to have no rulemaking 
authority here because there is no gap to be filled by regulatory action: the 
questions at issue only arise in specific contexts, and the courts are the 
experts equipped to decide that kind of dispute. Providers do not need a 
regulatory gap in Section 253(c) to be filled by the Commission, because by 
excluding Section 253(c) from Section 53(d), Congress has allowed local 
governments to set the policy, not the FCC. If providers are aggrieved by the 
local policy decision, they have a remedy in court or with the local governing 
body.59 

 
In addition, any attempt to conflate § 253 with § 332 fails: the two sections serve 

different purposes, because (among other reasons) wireless carriers do not have the same kind of 

need to use public rights-of-way that wireline carriers do. They have numerous private-property 

alternatives.60 With regard to the Commission’s inquiry,61 if a locality denies access to the right-

of-way for wireless facilities in a manner that prohibits the provision of service, that would 

violate only § 332(c)(7) and not also § 253(a).62 

The NPRM/NOI also invites comment on whether the terms of a free-market contract 

between a government property owner, acting in its proprietary capacity, and someone who 

                                                 
57 Virginia Joint Comments at 39 citing Level 3 Commc’ns, LLC v. City of St. Louis, 477 

F.3d 528, 532-33 (8th Cir. 2007), cert den. 557 U.S. 935 (2009). 

58 Id. 

59 Virginia Joint Comments at 44. 

60 Virginia Joint Comments at 45‒47, 52‒53, 58‒60.  

61 NPRM/NOI at ¶ 89. 

62 The Commission has no authority to regulate the use of local public rights-of-way 
under § 253. See Virginia Joint Comments at 38‒52, 63. See generally Comments of Smart 
Communities Siting Coalition at 51‒69 (filed March 8, 2017); Comments of the National League 
of Cities, the National Association of Telecommunications Officers and Advisors, the National 
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wishes to use that property might somehow fall into the category of “other State or local legal 

requirement” as that phrase is used in § 253(a), including “charges for the use of rights of 

way.”63 Section 253(d) clearly restrains any impulse the Commission might have to interfere in 

the free market by imposing price controls on such transactions. But even if it didn’t, the notion 

that compensation charged by local communities for use of their property could constitute a 

“barrier to entry” would lead to absurd or inconsistent results. 

For example, if charging a reasonable fee for local government property were a barrier to 

entry, then the Commission’s charges to the winners of spectrum auctions would also constitute 

such a barrier—a much greater barrier, since wireless providers have many alternatives to the use 

of government property, but they cannot function without FCC-controlled spectrum. Yet the 

Commission seems to pride itself on getting a good price for spectrum, not abashed at 

“inhibiting” entry by charging a high price. In a similar way, any charges imposed by an ISP on 

edge providers for carrying their transmissions would “limit” the ability of competitors to 

compete. Any non-cost-based charges by providers to their retail customers could similarly be 

construed as inhibiting adoption. Such analogous cases would not be directly subject to § 253(a), 

which by its terms refers only to state and local governments. But the Commission would be 

inconsistent if it did not equally apply its other authority over such communications providers to 

remove such broadly interpreted “barriers.” 

                                                 
Association of Towns and Townships, the National Association of Counties, the National 
Association of Regional Councils, and the Government Finance Officers Association at 16‒26 
(filed March 8, 2017); Frederick E. Ellrod III & Nicholas P. Miller, Property Rights, Federalism, 
and the Public Rights-of-Way, 26 Seattle U. L. Rev. 475 (2003), available online at Seattle U. L. 
Rev. 

63 NPRM/NOI at ¶¶ 89-91. 
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B. County fees do not “prohibit or have the effect of prohibiting” service.   

As discussed above, the Virginia General Assembly has already limited the amount 

localities may charge for small cell facility zoning permits: $100 each for the first 5 small cell 

facilities on a permit application; $50 for each additional facility up to a limit of 35 per 

application.64 These nominal fees barely begin to cover a locality’s costs for processing the 

applications. The County has not historically charged any fee for 2232 review and approval of 

facilities. Starting on July 1, the County expects to begin charging a modest fee of $1500 for new 

2232 applications that require a public hearing.65 This fee will apply to any new 2232 applicant, 

not just wireless facility applicants. “Feature Shown” and Spectrum Act applications will be 

subject to a $750 or $500 fee, respectively. Department of Planning and Zoning staff estimates 

that these fees represent a cost recovery rate of only one-half to two-thirds of the costs incurred 

in processing these applications.66 Recovering some of the County’s costs should enable staff to 

even more efficiently process these applications.   

Until last year, the County allowed monopoles to locate by right in all commercial and 

industrial zoning districts. When locating by right, providers were not required to pay any 

application or review fee. Due to Virginia legislation adopted in 2016, which precluded 2232 

review of by right facilities, the County amended its ordinance to require a special exception for 

all monopoles in the County. That fee is $16,375, which is the same fee charged for almost all 

                                                 
64 See 2017 Va. Acts ch. 835, which will take effect as Virginia Code § 15.2-2316.4 on 

July 1, 2017. 

65 See Proposed Zoning Ordinance amendment at: 
http://www.fairfaxcounty.gov/dpz/zoningordinance/proposed/publicfacilitiesandmodificationstoe
xistingwirelesstowersorbasestations.pdf. 

66 Id. 
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special exception uses in the County.67 Due to the staff time, advertising costs, and other County 

resources required to process special exception applications, that fee allows the County to 

recover some of its costs as authorized by Virginia Code § 15.2-2286(A)(6).  

The County charges annual rental fees to providers that are approved to install new 

wireless telecommunications structures (e.g., monopoles) on County-owned property. The rental 

fee continues as long as the facilities remain on County property. The County’s annual rent for a 

monopole and associated equipment compound has averaged approximately $24,000. This is not 

a cost-prohibitive charge and County staff is not aware of any provider ever deciding not to 

install its facilities due to that annual rent.  

C. Courts must decide whether consideration of adverse visual impacts is part 
of the substantial evidence supporting a denial.      

 
 To the extent that “aesthetics” might include visual impacts, the Commission should be 

careful to avoid intruding on state land use law governing new structures. In Virginia, local 

governments are expressly authorized to regulate, restrict, permit, and prohibit the use of land 

and the size, height, area, bulk, location, and construction of structures. Va. Code 

§§ 15.2-2280(1), (2)). Under that authority, Fairfax County adopted Objective 43 of its Public 

Facilities Policy Plan—part of the Comprehensive Plan—which guides wireless applicants to 

avoid adverse visual impacts when designing and siting facilities. Objective 43(k), for example, 

directs applicants to “[d]emonstrate that the selected site for a new telecommunication facility 

provides the least visual impact on residential areas and the public way, as compared with 

alternate sites.”68 Objective 43(l) guides applicants to mitigate visual impacts of facilities 

                                                 
67 Zoning Ordinance § 18-106. 

68 See Policy Plan, Objective 43 at 
http://www.fairfaxcounty.gov/dpz/comprehensiveplan/policyplan/pubfacilities.pdf. 
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through landscaping, siting near mature trees, or increasing the height of an existing structure to 

avoid building a new one.69 The Fairfax County Planning Commission and the Board of 

Supervisors consistently analyze proposed wireless facilities based on these and other similar 

policies and not on subjective aesthetic standards. 

Section 332(c)(7) explicitly authorizes local governments to deny an application for a 

personal wireless facility if the denial is supported by substantial evidence in the written record. 

An applicant’s failure to satisfy local regulations regarding adverse visual impacts has been 

recognized as part of the evidence supporting a denial.70 Because the question of what constitutes 

an adverse visual impact is highly fact specific, the Commission should defer to courts as a 

check to ensure that denials are based on evidence of specific impacts and not generalized 

aesthetic concerns.  

CONCLUSION 

 The Commission has neither the authority nor the solutions to warrant further rulemaking 

at this time. As Virginia and other states across the country enact legislation to accelerate 

wireless broadband infrastructure deployment, the Commission should see what works and what 

doesn’t before rushing in (to the extent it even can) with an old solution unlikely to result in any 

meaningful acceleration of deployment. Restraint is critical, because Congress plainly created a 

judicial remedy in § 332, and the Commission must not intrude on the courts’ authority. Thus, 

                                                 
69 Id. 

70 T-Mobile NE v. Fairfax Cty. Bd. of Supervisors, 672 F.3d 259, 271 (4th Cir. 2012) 
(upholding the Board’s denial as based on legitimate, traditional zoning principles that included 
consideration of the visual impact of the proposed facility); New Cingular Wireless v. Fairfax 
Cty. Bd. of Supervisors, 674 F.3d 270, 274 (4th Cir. 2012) (finding that characteristics of the 
facility, including its visual impact, did not satisfy the County’s Comprehensive Plan or Zoning 
Ordinance requirements). 
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for all of these reasons, and for the reasons discussed by the Virginia Joint Commenters that the 

County incorporates herein,71 the Commission should refrain from rulemaking at this time. 

      Respectfully submitted, 
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     Edward L. Long Jr. 
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71 See Virginia Joint Comments, Exhibit 1. 










































































































































































































